Submission to

 The (NSW) Review of Laws Surrounding Criminal Incidents

Involving the Destruction of a Foetus * 
From:  Women’s Abortion Action Campaign
July 2010
Prepared by:  Margaret Kirkby for
Women’s Abortion Action Campaign

PO Box 3033 

Rhodes Post Shop

Rhodes NSW 2138

*  Please see our section headed ‘Terminology’ for explanation 

Introduction

Women’s Abortion Action Campaign (WAAC) opposed the introduction in 2005 of a provision in the NSW Crimes Act 1900, under the definition of ‘grievous bodily harm’, which extended that definition to include “the destruction (other than in the course of a medical procedure) of the foetus of a pregnant woman, whether or not the woman suffers any other harm”.
Women’s Abortion Action Campaign continues its opposition to such provisions in the NSW Crimes Act and we oppose any extension to the existing provision such that it may cover all pregnancies from the embryonic stage.   
We provide our response to this Review of the criminal law below.   However, first we must address an important issue before we proceed to our response to the Review questions.   That important issue is that of terminology.
Terminology

Women’s Abortion Action Campaign notes that the title of this review uses the phrase “death of an unborn child”.   This type of terminology is used by anti-abortion groups to sway the public on the issue of abortion and in cases related to pregnancy.   They deliberately chose the term ‘unborn child’ so to imply all pregnancies are equal to a child.   They seek to imply with these words that a pregnancy even at the embryonic stage is a ‘child’.
Equally the mainstream media have uncritically taken up the term “unborn child”, thereby, implicitly endorsing the view of the anti-abortion movement.    
The anti-abortion movement’s view of how a pregnancy should be seen bears no connection with how women and men actually do see any pregnancy which they are responsible for.    The range of views held is complex and derives from one’s own personal experiences, life options, personal health background in regard to fertility/infertility and so on.   Rather than making assumptions about how women see any pregnancy they carry, Women’s Abortion Action Campaign will use the medical terms in relation to pregnancy because of their precise scientific meaning.
For similar reasons we will not be using the word “death” to apply to a foetus or an embryo or a zygote as the use of that word implies personhood to a foetus/embryo/zygote which is not supported by the public.   The use of such words in legislation and in the title for a review conducted by the Criminal Law Review Division implies support for these essentially anti-abortion words.   The history and herstory of the anti-abortion movement within Australia and internationally in relation to these terms cannot be ignored. 
The medical terms, embryo and foetus, have specific meanings and are used by the medical profession for the purposes of articulating clearly the stage that a pregnancy is up to.   An embryo is a pregnancy which is past the fertilisation stage and up to 8 weeks of pregnancy.   

A foetus is the term for a pregnancy which has reached the end of the 8th week of pregnancy up to birth.

Women vary in how they think of any pregnancy they are carrying.   Many women recognize that there is a normal risk of miscarriage in the first trimester of a pregnancy.   For that reason many women and men, where it is a wanted pregnancy, decide that they will not inform parents, family and friends until they are past a certain number of weeks to avoid subsequent conversations which may cause grief reactions on one or both sides.

Every human being has their own reaction to pregnancy.   There is a great variety in the level of connection a woman feels with any pregnancy she is carrying, when she begins to feel a connection or if she does not feel a connection at all.   Equally there is a variety in the level of connection a man feels to any pregnancy he is responsible for.   

Where a term is used by women in regard to their pregnancy, in our experience when talking with women over the years of our activism around abortion rights, the most common words used by some women who are pregnant and happy to be pregnant is that of ‘the baby’.   It is not common at all for a woman to describe her pregnancy as being that of an ‘unborn child’.   Where that phraseology is used it can be an indicator that the woman (and possibly her partner) are influenced by anti-abortion views – this is their right to see their pregnancy in that way.

However, it is not a right for anti-abortion individuals or for anti-abortion groups or for politicians (whether they are anti-abortion in their views or not) in our society to push a particular view of how all pregnancies should be viewed.   Nor is it the role of the legislature to impose that view of how a pregnancy should be viewed via the addition of such wording to legislation.   How a woman and/or her partner see their pregnancy is their decision and their decision alone.   It cannot be legislated for.   It is a private matter for an individual to decide upon not for the state to tell the people how they should think on this issue.
We express our concern that the Review uses such a misleading phrase as the phrase  “death of an unborn child” – the use of these words implies condoning of this erroneous and emotive  language.   The role of the legislature and the State is to affirm the necessity for precise language to be used especially in a Crimes Act AND to eschew the use of emotive words. 
Questions the Review asks members of the public to consider:

1.  Whether current offences which now invoke an extended definition of grievous bodily harm to cover the destruction of a foetus of a pregnant woman, including those relating to dangerous and negligent driving, enable the justice system to respond appropriately to criminal incidents involving the death of an unborn child

WAAC Response

There never was and there still is no case for the definition of grievous bodily harm to be extended to cover the destruction of a foetus of a pregnant woman.   Equally there is absolutely no case for the existing definition to be amended to “any form of human life in the embryonic stage” (the quotation is from the second reading speech of MLC Fred Nile on 18th March 2010 when introducing his Crimes Amendment (Grievous Bodily Harm) Bill 2010).

The definition of grievous bodily harm at December 2004 and prior to the addition of this provision to the definition of grievous bodily harm was:  “includes any permanent or serious disfiguring of the person”.

We understand that at the time of the assault against Ms Kylie Flick in August 2002 by her former partner, Phillip King, which resulted in the destruction of her foetus it was then asserted that the above definition meant that such an assault could not be pursued legally because allegedly the destruction of the foetus did not “permanently or seriously disfigure” Ms Flick.

In 2002 there was no basis for such a conservative view of pregnant women who have been the subject of an assault which resulted in the destruction of her foetus.   It is clear that a pregnant woman who has been assaulted and that assault results in the destruction of her foetus then she has clearly been “permanently or seriously disfigured”.    The frustration for Ms Flick which is evident in her submission to the Finlay Review did not need to be caused to her.   
An injury to a woman who is pregnant which results in an injury to or destruction of her foetus can be prosecuted under existing provisions relating to grievous bodily harm.   Hence the justice system could have already, in 2002, responded appropriately to criminal incidents which involve the destruction of a foetus.
Women’s Abortion Action Campaign has read the second reading speech by MLC Fred Nile on 18th March this year wherein he advanced an argument, in support of his Bill Crimes Amendment (Grievous Bodily Harm) Bill 2010.  His Bill proposes to extend the application of the existing definition to include “any from of human life in the embryonic stage”. 

Specifically, MLC Fred Nile proposes to replace existing Section 4 definition of Grievous bodily harm  from:

Section 4 (1) (a) the destruction (other than in the course of a medical procedure) of the foetus of a pregnant woman, whether or not the woman suffers any other harm.
To insert instead:

Section 4 (1) (a)  the destruction (other than in the course of a medical procedure) of a child in utero of a pregnant woman, whether or not the woman suffers any other harm.

The argument presented in his second reading speech is similar in effect to that which this Review is creating by using the term “unborn child” in the title of this review.   Mr Nile invokes human rights language and the terms “equal protection under the law” in his speech.   

If it was not for the fact that Mr Nile has been an avowed anti-abortion campaigner and politician, an unsuspecting member of the public could form the view that he is proposing his amendment because he cares about women.    After all he states in his speech of 18th March this year that he wishes (through his amendment) to “provide all women equal protection under the law, especially during the vulnerable time of pregnancy”.   Equal rights are being invoked for an outcome which will NOT deliver any equal rights at all.
The Convention for the Elimination of Discrimination Against Women (CEDAW) needs to be considered:

When one compares MLC Fred Nile’s second reading speech with the provisions of the Convention for the Elimination of Discrimination Against Women (CEDAW) it can be seen that his use of the language of human rights and equality bear no relation to this very significant piece of human rights instrument.

Article 5 of CEDAW states:

States Parties shall take all appropriate measures:

(a) To modify the social and cultural patterns of conduct of men and women, with a  view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women;

(b) To ensure that family education includes a proper understanding of maternity as a social function and the recognition of the common responsibility of men and women in the upbringing and development of their children, it being understood that the interest of the children is the primordial consideration in all cases.  

Women’s Abortion Action Campaign submits that through the amendment adopted in 2005 to the definition of grievous bodily harm the state of NSW has failed to uphold Article 5 of CEDAW and many other provisions in this international instrument.
Recommendation:   

Women’s Abortion Action Campaign recommends that the Review find that the justice system is able to respond appropriately to criminal incidents involving the destruction of a foetus 

If this Review were to argue that the justice system is unable to respond appropriately to criminal incidents involving the destruction of a foetus or of an embryo as proposed by MLC Fred Nile such an outcome is an offence to the rights of all women.
More urgently, if there was a recommendation from this review that there needs to be an extension of the definition of grievous bodily harm to include any form of human life in the embryonic stage, this may have implications for the manufacturers of intra-uterine devices (IUDs), for women who use IUDs and for doctors who insert IUDs.  

Recommendation:

WAAC recommends that the NSW Government look through all existing legislation with a view to amending or repealing where necessary all provisions which discriminate against women on the grounds of their sex in compliance with the Convention for the Elimination of Discrimination Against Women (CEDAW).

2. Whether maximum penalties for these offences are appropriate?
WAAC has no comment on this question.

3. Whether standard non-parole periods should be either introduced or varied for any of these offences?
WAAC has no comment on this question.

4. Whether the Crimes Act 1900 should be amended to allow a charge of manslaughter to be brought in circumstances where a foetus dies?
WAAC response

Women’s Abortion Action Campaign opposes any such amendment to the Crimes Act 1900.   Such an amendment opens up the possibility that a woman can be charged in cases where an accident of one sort or another (a fall off a ladder at home for example) results in the destruction of her foetus.

Pregnancy is not an illness.   Women continue to lead active lives whilst pregnant.   Life can bring unexpected events into our lives whether we are pregnant or not.   Life itself can bring an unexpected event which may well result in the destruction of a foetus.   The danger of such legislation is that women and their partners or health practitioners can be charged with manslaughter when whatever has happened was simply that, an accident, and there was no intent.  

Such a provision would expose any pregnant woman to criminal investigation and, potentially, criminal charges if she is suspected of doing something whilst she was pregnant which may have resulted in the destruction of her foetus.    No good purpose would be served by such an amendment other than to provide an opportunity for anti-abortion groups, for anti-abortion individuals, and for anti-abortion politicians to be lodging complaints to the police against pregnant women and their partners.  

Those who are vehemently opposed to abortion in all situations are also the most likely to seek ways to stop women from having an abortion.   Those who oppose abortion have a set view of what role women can play in our society.   That limited view of women’s role in our society results in anti-abortion groups or individuals or politicians using whatever means are available to them to prevent women exercising their own free will including emotive manipulation of language.

Recommendation:

WAAC recommends that there is no case at all for an amendment to be made to the Crimes Act 1900 to allow a charge of manslaughter where a circumstance results in the destruction of a foetus.  

5. Whether NSW should introduce any other specific offences for cases involving the destruction of a foetus? 
WAAC response

There is no case for any other specific offences for cases involving the destruction of a foetus or for the destruction of an embryo or for the destruction of a zygote.

Recommendation:

WAAC recommends that no other specific offences for cases involving the destruction of a foetus, of an embryo or of a zygote be introduced into the NSW Crimes Act 1900.

6. What further consultation, if any, should take place.
WAAC response

WAAC is of the view that extensive further consultation with the community needs to take place in relation to this issue.   The previous amendment to the definition of grievous bodily harm was raised in 2005 in the context of two tragic cases from 2001 and 2002.   The intransigence of the state’s response to these tragic cases where the two women were erroneously led to believe that no charges could be laid against the perpetrators of the serious assaults against them opened an opportunity for an amendment to the definition of grievous bodily harm to be introduced.   The emotion attached to the 2001 and 2002 incidents was manipulated by anti-abortion groups to push this amendment through.    

The public were not made fully aware of the proposed change, nor were they openly and widely consulted as to their view.
This should not happen with this further review.   IVF practitioners need to be aware of this issue being open for discussion.   Health practitioners who advise women about the IUD contraceptive method and the women who may use them need to be alerted to this review.

Recommendation:

WAAC recommends that an open and wide public consultation be undertaken as part of this review.   Organisations such as Women’s Abortion Action Campaign, the Women’s Health NSW network of women’s health centres, all community health centres, Family Planning NSW, NCOSS, community legal centres, domestic violence services and advocacy organisations and many more health related and/or information related services and organizations need to be able to contribute to this discussion.   

Also, there are many interested individuals who are not members of organisations who will want to be able to contribute to this discussion.   

WAAC would oppose recommendations going from this Review straight to NSW Parliament without the opportunity for further public discussion and debate.   This has much significance for all women in NSW and for their partners.   Wide, extensive and well funded debate needs to occur so that the public can participate.   

Further recommendation:

WAAC further recommends that funding be made available to health organizations and to community groups to be able to participate in a wide ranging public debate and discussion about this issue.   In particular, we believe that unfunded volunteer organisations such as WAAC (which has a track record since 1972 of affirming and campaigning for abortion and reproductive rights for all women) should be prioritised for such funding.

7. Any other relevant civil or criminal law matter.
WAAC response

WAAC believes that the other relevant criminal law matter which needs attention is that of the repeal of Sections 82, 83 and 84 of the NSW Crimes Act 1900.   Public opinion has changed significantly on the issue of abortion since the late 1960s.   A study was published last year in the journal People and Place in 2009 (Vol. 17 No. 3).  The author was Katharine Betts and the article was entitled Attitudes to Abortion:  Australia and Queensland in the Twenty-First Century. 
The study compared opinion polls conducted across the period 1987-2007.   This comparative analysis revealed that “over half the electorate support unfettered freedom of choice and that 89% would allow abortion in some circumstances” (page 28 of the article).

It is time that the state government stopped catering to the anti-woman views of the anti-abortion groups, of anti-abortion individuals and of the anti-abortion politicians in our society.   Repeal of Sections 82, 83 and 84 has been the demand of women since 1972.   It is time that the NSW Government reflected the views of the majority in our society on this issue and not the views of the minority.
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